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SUMMARY

Indians/Real Property

[1] Whether a river s navigable is a federa] question. [2]
Although the river must be navigable at the time of statehood,
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[4) Assuming the lower Gulkana was navigable at state-
hood, Ahtna argued on appeal that title to the underlying
lands did not pass to Alaska because Congress intended to
reserve title to the submerged lands for the United States at
the time of Alaska statehood. [S] Ahtna’s argument failed
because the court would not infer congressional intent to
deprive Alaska of submerged lands of navigable rivers within
its boundaries based on the general language contained in
note 4 of the Statehood Act, 43 U.S.C. § 1603(b).
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OPINION
LEAVY, Circuit Judge:
OVERVIEW

The Bureau of Land Management (“BLM”) conveyed the
lands underlying 30 miles of the lower Gulkana River to
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Ahtna, Inc. (“Ahtna”), a native regional corporation under
the Alaska Native Claims Settlement Act (“ANCSA™), 43
U.S.C.A. §§ 1601-1629(e) (West 1986 & Supp. 1989). The
district court set aside the conveyance, holding that that seg-
ment of the Gulkana was navigable when Alaska became a
State in 1959, and therefore, the underlying lands were the
property of Alaska, not subject to conveyance by the federal
government. Ahtna appeals. We affirm.

FACTS AND PROCEEDINGS

The facts are not disputed. The Gulkana River System
(“the River” or “the Gulkana”) is composed of clear water
streams located in southcentral Alaska. The River flows
through diverse lands containing tundra, spruce forests, and
lakes. It displaces 3,600 to 4,800 cubic feet per second from

"May to September, decreasing to 200 to 300 cubic feet per
second from November through April, when the River lies
frozen. The parties stipulate that the physical characteristics
of the River, such as water volume, gradients, geology, and
general weather, are the same as they were when Alaska
became a State in 1959.

The part of the River at issue in this case is its lower 30
miles (“the lower Gulkana™), extending from Sourdough
Campground (River mile 33.5) to the River’s mouth at the
Copper River (mile 0). The shallowest part of the-River, at
mile 3.75, is normally a foot and a half deep, diminishing to
a foot during low-flow season. On average, however, the
River in these lower 30 miles is 125-150 feet wide and 3 feet
deep.

The parties agree that today, between mile 3.75 and mile
30, and between mile 0 and mile 3.5, the River is customarily
used, or is susceptible to use, by the following types of water-
craft: (1) flat or round-bottom aluminum or fiberglass power-
boats 16 to 24 feet long by 4 to 10 feet wide, capable of
carrying loads between 900 and 2,000 Ibs.: (2) inflatable rafts
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between 12 and 15.5 feet long by 4 to 7 feet wide, with a load
capacity of 1,250 to 2,000 Ibs.; and (3) square-sterned motor-
ized freight canoes and double-ended paddle canoes 15to 19
feet long, capable of carrying loads of 500 to 900 1bs.

In the years immediately preceding Alaska’s admission
into the Union, from the 1940’s to 1959, hunters and fisher-
men travelled the River in powered 16 to 24-foot fiberglass
and aluminum watercraft. The watercraft had a load capacity
of approximately 1,000 Ibs.

Most of the use of the River is recreational. On a typical
busy weekend day in June or July, 20 boats will use the lower
30 miles of the River, carrying approximately 60 people.

Since the 1970’s it has been possible to take guided fishing
and sightseeing trips on the River. The industry employs
watercraft of the type stipulated to be customarily used in the
Gulkana, that is, 20 to 24-foot long aluminum powerboats
and 12 to 15.5-foot long inflatable rafts. Today, the industry
employs over 400 people. Rafts usually carry five passengers
and one guide, providing for a load often in excess of 1,000
Ibs. Average fare is $150.00 per passenger.

On May 16, 1979, the BLM made an administrative deci-
sion finding that (1) the lower Gulkana River was not naviga-
ble, and (2) that the underlying submerged lands were
federally-owned property subject to conveyance to village
corporations under ANCSA.! Alaska v. United States, 662 F.
Supp. 455, 456-57 (D. Alaska 1987). The BLM thereafter
made an interim conveyance of the submerged lands of the

IANCSA was designed to provide a fair and just settlement of land
claims by Alaska natives, 43 U.S.C. § 1601(a), following ANCSA’s extinc-
tion of aboriginal titles. 43 U.S.C. § 1603. To accomplish the settlement,
ANCSA withdrew certain lands from appropriation under the public land
laws and the Statehood Act, and made these lands available for selection by
Alaskan village corporations. 43 U.S.C. §§ 1610, 1611. Conveyance of the
lands to the corporations followed selection. 43 U.S.C. §1613.
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lower Gulkana to Ahtna, a native regional corporation orga-
nized under ANCSA 2

The State of Alaska challenged the conveyance to Ahtna.
States generally hold title to the lands underlying navigable
rivers within their boundaries. Utah v. Uniteq States, 482
U.S. 193, 196 (1987). Alaska maintained before the district
court that the lower Gulkana was navigable, that title to the
underlying lands belonged to Alaska, and that the BLM’s con-
veyance was therefore void. Alaska v, United States, 662 F.
Supp. at 456. The parties stipulated to all the relevant facts.

The district court granted summary judgment in favor of
Alaska. The court concluded that in most cases, including this
one, a river functions as a “highway for commerce,” and
therefore is navigable, if it is capable of transporting people
Or goods. /d. at 466. Since the stipulated facts showed that the
lower Gulkana has been and is used for transport of goods
and people, the court concluded the portions of the River
here at issue were navigable. Id. at 467-68.

Ahtna appeals. The United States, which before the district
court endorsed the BLM’s determinations of non-
navigability, now argues as an appellee that the lower Gul-
kana is navigable but for reasons other than those stated by
the district court. Amicus Arctic Slope Regional Corporation
joins Ahtna in support of a determination of non-
navigability. Amici, affiliates of the National Wildlife Federa-
tion, outdoor sports organizations, and several States, join
the State of Alaska in support of a decision of navigability.

STANDARD OF REVIEW

The facts are undisputed. We review de novo the granting

*The interim conveyance was made to Sta-Keh Corporati®, a village
corporation. Sta-Keh subsequently merged with Ahtna, a regional corpora-
tion, making Ahtna the title-holder.
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of summary judgment in favor of Alaska. Gabrielson v. Mont-
gomery Ward & Co., 785 F.2d 762, 764 (9th Cir. 1986).

DISCUSSION
I. The Navigability Determination

The several States ordinarily hold title to the lands underly-
ing navigable rivers within their boundaries. Two sources of
authority justify this rule. One is the “equal fo’oting doctrine,”
which guarantees to newly-admitted States the same rights
enjoyed by the original thirteen States and other previously-
admitted States. Utah v. United States, 482 U.S. at 196;
Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212, 228-29
(1845). One of these rights is title ownership to the lands
underlying navigable rivers. Utah v. United States, 482 U.S.
at 196; see also United States v. Alaska, 437 F.2d 1081, 1084
(9th Cir. 1971).

" The second source of authority for the rule is the Sub-
merged Lands Act of 1953. By that act, Congress vested in the
States “title to and ownership of the lands beneath navigable
waters within the boundaries of the respective States.” 43
U.S.C.§1311(a) (1982). Congress explicitly provided for this
rule to apply to Alaska when Alaska became a State in 1959,

48 U.S.C. Chapter 2 (“the Statehood Act”) note 6(m) prec.
sec. 21 (1982).

Thus, the dispositive issue before the district court was
whether the lower thirty miles of the Gulkana were navigable.
If navigable, title to the submerged lands passed to Alaska at
statehood, and the BLM was without power to convey the
lands to Ahtna. If non-navigable, the lands remained federal
and available for conveyance to Ahtna under ANCSA.

[1] Whether a river is navigable is a federal question.
United States v. Holt State Bank, 270 U.S. 49, 55-56 (1926).
The relevant navigability test states as follows:

-
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Those rivers must be regarded as public navigable

nvers 1n law whijch are navigable ijp fact. And they

the district court misquoted the Danje/ Ball
navigability test, substitutmg “trade or travel” for “trade and trave].”
Alaskq v, United States, 662 F. Supp. at 463. The district court reasoned

from this disjunctive that there wag an “implicit €quation berween routes
for trave] and routes for conducting Commerce,” /¢ a¢ 463-64, and that “the
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tion. Utah v. United States, 403 U.S. 9, 11 (1971) (ranchers
transporting own cattle from mainland to islands used the
river as a highway). Indeed, it is not even necessary that com-
merce be in fact conducted: “The question of . . . susceptibil-
ity in the ordinary condition of the rivers, rather than of the
mere manner or extent of actual use, is the crucial ques-
tion. . .. The extent of existing commerce is not the test.”
United States v. Utah, 283 U.S. at 82.

Ahtna and amicus argue that the principal uses of the Gul-
kana have always been recreational, and that recreational
uses do not support a finding of navigability. This argument
is unpersuasive. The test is whether the river was susceptible’
of being used as a highway for commerce at statehood, not
whether it was actually so used.

Under the facts of this case, we think the present use of the

. lower Gulkana is commercial and provides conclusive evi-

dence of the lower Gulkana’s susceptibility for commercial
use at statehood. The parties agree that in 1970 guided fishing
and sightseeing trips began to be conducted with watercraft
customary for that time period. A substantial industry of such
transportation for profit emerged in the lower Gulkana,
which industry today employs approximately 400 people. To
deny that this use of the River is commercial because it
relates to the recreation industry is to employ too narrow a
view of commercial activity. “[N]avigability is a flexible con-
cept and ‘[e]ach application of the [Daniel Ball test] . . . is apt
to uncover variations and refinements which require further
elaboration.’ ” Alaska v. United States, 754 F.2d 851, 854 (9th
Cir. 1985)(quoting United States v. Appalachian Elec. Power
Co., 311 U.S. 377, 406 (1940)).

[3] Our conclusion that the present commercial use of the
lower Gulkana provides conclusive evidence of its suscepti-
bility for commerce at statehood follows from the facts stipu-
lated to by the parties. The parties stipulated that the River’s
physical characteristics have remained unchanged since
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Statehood. They aiso agreed that the watercraft customary for
the River’s use at statehood included powered boats with a

II.  Reservation of the Riverbed at Statehood "

[4] Assuming the lower Gulkana was navigable at state-
hood, Ahtna argues on appeal that title to the underlying

As a compact with the United States said State
[Alaska] and its people do agree and declare that
they forever disclaim al] right and title to any lands
or other property not granted or confirmed to the
State. . . under the authority of this Act, the right or
title to which is held by the United States . ., and to
any lands or other property (including fishing
rights), the right or title to which may be held by any
Indians, Eskimos, or Aleuts (hereinafter called
natives) or held by the United States in trust for said
natives . . ..

48 U.S.C. note 4 prec. sec 21 (1982) (emphasis added).

According to Ahtna, note 4 meant to reserve the lands
underlying Alaska’s navigable rivers because ANCSA later
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provided that Alaskan natives may have held title to those
lands, bringing them within the reservation of note 4. See 43
U.S.C. § 1603(b) (extinguishing “[a]ll aboriginal titles, if any,
and claims of aboriginal title in Alaska based on use and occu-
pancy, including submerged land underneath all water
areas . .. .”)(emphasis added).

Alaska and amici first contend that Ahtna’s argument is not
properly before this court because it was raised for the first
time on appeal. We discuss the merits of Ahtna’s argument
because the issue is purely legal and the facts are fully devel-

oped. See Romain v. Shear, 799 F.2d 1416, 1419 (9th Cir.
1986).

Ahtna’s argument fails. The federal government has the
power to convey a Territory’s lands underlying navigable
waters prior to that Territory becoming a State, thereby
defeating the future State’s right to the lands. Utah v. United
States, 482 U.S. at 197. The Government could probably like-
wise reserve unto itself the same lands prior to statehood. See
id. at 201. Nevertheless, “[g]iven the [federal government’s]
longstanding policy of holding land under navigable waters
for the ultimate benefit of the States, . . . [the Supreme Court
will] not infer an intent to defeat a State’s equal footing enti-
tlement from the mere act of reservation itself.” Id. at 202.
The party seeking to defeat the State’s interest has to show
that (1) Congress clearly intended to include land under navi-
gable waters within the federal reservation, and (2) Congress
affirmatively intended to defeat the future State’s title to such
land. Id.

In Utah v. United States, the Court decided whether the fed-
eral government had effectively reserved for itself the bed of
the Utah Lake by laws enacted prior to statehood. To meet
the first prong of the test, the Court required clear reference
to the particular lands in the respective legislation. The court
noted that “ ‘Congress has never undertaken by general laws
to dispose of’ land under navigable waters.Z Id. at 203 (quot-
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ing Shively v, Bowlby, 152 U S, 1,48 (1894)). The beq of Utah
Lake was therefore not reserved by a law purporting to
reserve “ ‘all the lands which may hereafter be designated or
selected . . . for sites for reservoirs.”” Id. at 198 (quoting the

submerged lands, Thus, note 4 embodies too general a state-
ment from which we could “infer an intent to defeat [Alas-
ka’s] equal footing entitlement.” Usgh v, United States, 482
U.S. at 202. We need not reach the issue of whether note 4
would survive the second prong of the test. See id

CONCLUSION

“The reservation law was subsequently repealed, but the repeal did not
affect lands already selected, such as the site of Utah Lake. Uzah v, United
States, 482 U S. at 199.

=t
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ceptible for use as a highway of commerce at statehood, the
lower Gulkana was navigable, and title to its submerged lands

vested in Alaska at statehood.

AFFIRMED.
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