2001 Public Easement Review
The italicized words and abbreviations used below are defined at the end of the document. The words "you" and "I" refer to the reader and the term "we" refers to the Bureau of Land Management (BLM). 

Information such as the 2001 Review schedule, notices of requests for information, notices of termination, and other information concerning sec. 17(b) public easement program will be

posted on our web site. Our web address is http://www.ak.blm.gov/sec_17b/.
For the purpose of this document, the term “public easements” refers only to those rights

reserved to the United States under Sec. 17(b) of the Alaska Native Claims Settlement Act

(ANCSA).  It does not refer to other types of easements or right-of-ways reserved for public use.

1 ‑ What are public easements?
Most public easements
 are rights reserved to the United States which allow the public to cross lands conveyed to Native corporations to reach publicly owned lands or major waterways. Roads, 25‑ and 50‑foot trails, and 1‑acre site easements are the rights generally reserved. These rights are reserved
 when we convey land to a Native corporation under ANCSA.

2 ‑ Why are we conducting a review of public easements?
Our regulations require us to terminate any public easement if it isn't used by December 18, 2001, for the purpose for which it was reserved. However, a public easement to isolated public lands
 will not be terminated solely for lack of use.  During the review, we will decide if a proposed easement is no longer required and should be terminated.

3 ‑ What is the purpose of the 2001 Public Easement Review?
The purpose is to review proposed
 public easements reserved in conveyances to Native corporations and terminate those which haven't been used by December 18, 2001, and do not access isolated public lands. We will also identify and terminate those public easements no longer needed for public or governmental use. For example, we will terminate a public easement reserved to access public land if that land was subsequently conveyed to a Native corporation.

You may request the termination of a public easement because it is no longer needed for public use of governmental function at any time.  Requesting termination is not limited to the 2001

Public Easement Review process.  However, termination for lack of use can only be considered when analyzing the use on December 18, 2001.

The 2001 Public Easement Review won't include public easements reserved in conveyances which are still subject to the terms of easement agreements. We will review these separately according to the terms of the agreement.

4 ‑ Who is conducting the review?
BLM will conduct the review. We will invite the federal easement manager, the regional 

and village corporations, and the State of Alaska to a meeting to discuss our preliminary findings. 

5 ‑ When will we start the review and when do we expect to complete it?
We will start the review process this year and complete it by December 31, 2002.  However, the BLM won't decide to terminate a public easement due to lack of use until after December 18, 2001. This will allow us time to consider information about any use that happened before December 18, 2001.

6 ‑ Will BLM request information about use on all public easements?
No. Many public easements reserved were in existence and used at the time of conveyance. We don't require additional information concerning these easements as we won't terminate them 

due to lack of use.  Likewise, many proposed public easements were reserved to access isolated public lands, and won't be terminated due to lack of use. We won't request additional information if we already have information showing that qualifying use occurred.

7 ‑ Will public easements reserved on lands conveyed to Alaska Native corporations automatically terminate on December 18, 2001?

No. We can't terminate public easements without proper notice and an opportunity for submission of written comments. BLM may decide to hold a hearing when we are unable to make a decision based on the administrative record. After reviewing the comments, the BLM 

will issue an appealable decision. After the decision becomes final, we terminate the easement 

by issuing a recordable document releasing the public easement. We call this document a 

Release of Interest. 

8 ‑ Will new public easements be reserved or reserved easements relocated on conveyed land under this review process?
No. The opportunity to recommend and reserve new public easements on lands conveyed to a Native corporation concluded in the conveyance process.  However, we will refer information

concerning possible donations, relocations, and similar issues to the easement manager for action.  We will process those easements still subject to the terms of easement agreements separately from the 2001 Public Easement Review process.

9 ‑ Will a public easement be terminated because it is discontinuous?
No. Public easements can only be reserved across lands conveyed under ANCSA and can not be reserved across lands conveyed under other laws. For example, a discontinuous public easement can occur when a road or trail crosses lands owned by a Native corporation and then continues across lands owned by another private party.  We can reserve the public easement on the Native corporation land, but not on the land owned by the other private party.  The right to cross lands conveyed under the authorities may exist under State or federal laws.  In addition, an easement across private lands may be received through a donation, exchange, or purchase.

10 ‑ Will BLM terminate a reserved public easement that someone believes duplicates

another reserved public easement
?

No. We won't revisit or reopen these issues if the land ownership pattern and other facts are similar to those at the time of conveyance. The opportunity to appeal the decision reserving the public easements concluded in the conveyance process and is final.  However,  we will terminate a public easement when an easement, which served the same purpose, is later dedicated for public use.

The Review Process
Before the review, we will research and verify our records, determine the appropriate federal easement manager, digitize the map location of each public easement, and develop a computerized data base. This will allow us to develop and make available more useful map products. We will ask the Native corporations, the State, and the federal easement manager to review this information.

We will publish a schedule for the review on our web page.

11 ‑ How will we conduct the 2001 public easement review?
The review will be completed by geographic areas, such as all ANCSA conveyed lands

surrounding each Native village. We will review each public easement reserved and identify public easements that may require termination based on the criteria listed below. We will

invite the federal easement manager, the regional and village corporations, and the

State of Alaska to a meeting to discuss our preliminary findings. We will document the

administrative record with information used to make our decision.

12 ‑ What are the reasons for terminating public easements?
	Reason for terminating
	Example

	The public easement is no longer needed for the purpose for which it was reserved.
	The public easement was reserved to access a tract of public land. That tract is now conveyed to a Native corporation. The public easement will be terminated because it no longer accesses public land.

	The public easement duplicates a route

 reserved for public use.
	The landowner donated the same or a similar route to the State, city or borough, and was dedicated in perpetuity for public access. The original public easement will be terminated as it is no longer needed to guarantee public access.

	The public easement isn't used for the purpose for which it was reserved before December 18, 2001, and doesn't access isolated public lands.
	A proposed public easement will be terminated when there is no evidence of use occurring before December 18, 2001, and the easement doesn't access isolated public land.

	A public easement was reserved as a proposed road. The road wasn't constructed within 5 years of the conveyance. 
	The public easement will be either (1) terminated, or (2) reduced to a proposed trail depending on the language in the conveyance document. However, a proposed trail will be terminated when there is no evidence of use occurring by December 18, 2001, and the easement  doesn't access isolated public land.


13 ‑ Will we ask for information on use?
We will ask for information for those easements which we may terminate for lack of use. The easement won't be terminated if we receive information showing it was used for the purpose 

for which it was reserved before December 18, 2001. The regulations require us to wait until after December 18, 2001, before deciding to terminate an easement for lack of use.

14 ‑ Who will receive notice?
We will send a notice listing the public easements proposed for termination and the reason for termination to the regional and village corporations, State of Alaska, federal easement manager, and other interested parties of record. Notices will be posted in the local post office, village stores, as well as at all BLM offices.  Notices will also be published once in a newspaper with general circulation serving the area where the easement is found and once in a newspaper with statewide circulation.  Otherwise, we will send a notice stating that a review was completed and no public easement was identified for termination. We will post this information on our web page. 

15 ‑ How can I receive notice of those public easements proposed for termination?
Send a written request to BLM stating that you wish to receive notice of any public easements proposed for termination and identify the specific area of interest. We will not honor requests for information for the entire State of Alaska.

The regional and village corporations, State of Alaska, appropriate federal agencies, and other interested parties of record will automatically receive notice and need not send a written request.

16 ‑ What information will the notice contain? 
A notice will identify the Easement Identification Number (EIN), the conveyance number, the purpose for which the public easement was reserved, and the reason(s) for terminating the public easement. The notice will include a map showing the easement location and general land status. 

17 ‑ Should I comment if I agree with the proposal?
Yes. You should submit comments as the notice contains our initial determination, which may change as we receive more information. 

18 ‑ What information should I provide when I believe additional public easements should be terminated?

Identify the public easement by the EIN and conveyance number, and explain why the public easement should be terminated. We will consider all information submitted.  However, we can not terminate a public easement because people are trespassing on or damaging private lands or due to personal preferences. 

19 ‑ Who can provide information and what information should I provide if I wish to comment?

Anyone can provide information
. You should provide information such as: (1) the EIN, 

(2) conveyance number, (3) date of the notice to which you are responding, (4) dates and frequency of use, (5) who used the easement, and (6) any other information that you would like us to consider. (Specific comments telling who, where, when, and what, are more useful than general comments.)

20 ‑ When and where should I send my comments?
You have 45 days from the date of the notice to send your comments to the Deputy State

Director for Lands, Minerals, and Resources, BLM, 222 West Seventh Avenue #13, Anchorage, Alaska 99513‑7599.

If needed and requested, a 30‑day extension may be granted. We will provide copies of comments (refer to footnote number 6) to the Native corporation landowner(s), State of Alaska, and the federal easement manager. 

21 ‑ What happens to the comments?
We will discuss all comments received, including information already in the administrative record,  with the federal easement manager and document the administrative record. We will issue a decision to terminate if the record supports termination. Information such as the need to reroute the trail, marking, etc., will be forwarded to easement manager for review and 

possible action. 

22 ‑ How will I be notified if an easement is to be terminated?
The landowner, State of Alaska, federal agencies, interested parties of record, and those people who requested notice will receive a decision listing the public easement being terminated, a map, and the reason(s) for termination.  A copy of the notices will be posted in the local post office, village stores, as well as at all BLM offices.  Notice will also be published once in a newspaper 

with general circulation serving the area where the easement is found and one in a newspaper with statewide circulation.  We will post this information on our web page.

23 ‑ How is the public record documented when a public easement is terminated?
After the decision to terminate is final, we issue a recordable document called a Release of Interest and update our records and remove the public easement from the easement map to show that the public easement no longer exists. The easement manager and the State will also receive a copy of the release of interest.  The landowner is responsible for recording the Release of Interest in the State Recorder's Office. 

The Appeal Process

24 ‑ Can I appeal if I don't agree with the decision to terminate a public easement?
People with a property interest in the land affected by the decision, an agency of the federal government, or a regional corporation may appeal a decision to terminate a public easement. The Interior Board of Land Appeals (IBLA) hears the appeal.

25 ‑ How do I file an appeal?
You must file by the deadline given and follow the procedures included with the decision.

26 ‑ What happens if an appeal is filed?
Unless a stay is requested and granted by the IBLA at the same time as the appeal, the decision will take effect while the appeal is pending 43 CFR 4.21(a)(2).

27 ‑What is a stay and who may request one?
A stay is a request to stop the decision from taking effect.  If IBLA grants the stay, the

decision to terminate a public easement will not become effective until IBLA rules on

the appeal.
  A person appealing may request a stay.

28 ‑ What happens after IBLA issues its decision on the appeal?

If IBLA agrees with our decision, we will terminate the easement by issuing the Release of Interest; or if IBLA disagrees with our decision to terminate, we won't terminate the 

easement; or IBLA may order a hearing where an Administrative Law Judge (ALJ) will listen to

testimony. The ALJ will make a decision following the hearing which we will then carry out.

Definitions
Public easements are considered duplicative when two or more easements serve the same purpose. For example, suppose we reserved a public easement to access the village airport. The village corporation later conveyed an easement for the same road to the municipality.  If the road is dedicated for public access, the public easement will be terminated as it serves the same purpose as the road conveyed to the municipality. The alternate easement isn't considered duplicative if the public right of use can be terminated.

The easement manager is the federal agency managing the public lands where the public easement is located or the lands reached by the easement. For example, the United States Fish and Wildlife Service (USF&WS) is the easement manger when the public easement is found within or provides access to a national wildlife refuge. BLM, National Park Service (NPS), United States Forest Service (USFS), and USF&WS are the current managing agencies.

Isolated tract means a parcel of publicly owned lands which is surrounded by privately owned lands or so effectively separated from other publicly owned lands to make its use impracticable without a public easement for access. The pattern of land ownership and topographical features are the main reason for determining that a tract of land is isolated. We make this decision before conveyance of the land and document it in our files.  However, we will review and may change the isolated tract determination when the pattern of land ownership has changed.

Major waterways means any river, stream, or lake which has significant use in its liquid state by water craft for access to publicly owned lands or between communities.  Significant use means more than casual, sporadic, or incidental use by water craft, including floatplanes, but does not include use of the water body in its frozen state by snowmobiles, dogsleds, or skiplanes. Designation of a river or stream as a major waterway may be limited to a specific segment of the particular water body. Major waterways and navigable water bodies aren't the same thing.

Native corporation lands are lands conveyed to a corporation by interim conveyance (IC) or patent. We will issue a confirmatory patent after the IC’d land is adequately surveyed. However, title to the lands transferred to the Native corporation at the time of IC and not at the time of confirmatory patent.

Proposed easement is one that did not exist on the ground or was not used at the time of conveyance. 

Public easements are rights reserved to the United States to allow travelers to cross lands owned 

by Native corporations to reach publicly owned lands or major waterways. Public easements may also be reserved to and from communities, airports, docks, marine coastline, groups of private holdings sufficient in number to constitute public use, government facilities, power lines, and navigation sites. A few public easements are limited to federal use or license. These rights are reserved at the time we convey land to the Native corporation. We show the location of the public easement on easement maps. We are authorized to reserve public easements under Sec.17(b) of the Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. 1616(b) and 

43 Code of Federal Regulations 2650.4‑7.

Publicly owned land means all Federal, State, or municipal corporation (including boroughs) lands or interests and submerged lands as defined by the Submerged Lands Act. This also includes lands selected by but not conveyed to a Native corporation.

The purpose of most public easements is to allow travel across lands owned by the Native corporations to reach public lands or major waterways. The use of all public easements is 

limited to the allowable uses reserved in the conveyance document. For example, you may travel by a motorcycle on a 25‑foot‑wide trail easement to reach public land where you may hunt or fish (if allowed by federal or state law). However, hunting or fishing from the public easement on private land is never an allowable use and is always prohibited. If you wish to do something other than that authorized, you must receive permission from the landowner. 

Release of Interest is a document issued by BLM stating the United States has given up its interest in a public easement.

Selected lands are lands currently selected by but not conveyed to one or more Native corporations or individuals. Selected land is considered public land until conveyed.  Not all selected lands will be conveyed to a Native corporation.

Qualifying use is where the public, which includes Natives and non‑Natives, or a Federal, State, or Municipal corporation uses the public easement for the purpose for which the easement was reserved. Qualifying use also includes maintenance, signing, or construction of the public easement. The key question is, "did qualifying use take place?" There is no minimum amount of use required, however, that use must occur before December 18, 2001. The use should be documented; however, documentation of use of public easements accessing isolated public lands is preferred, but not required.

Abbreviations
ALJ ‑ Administrative Law Judge

ANCSA ‑ Alaska Native Claims Settlement Act 

BLM ‑ Bureau of Land Management

CFR ‑ Code of Federal Regulation

EIN ‑ Easement Identification Number

IBLA ‑ Interior Board of Land Appeals

NPS ‑ National Park Service

USF&WS ‑ United States Fish and Wildlife Service

USFS ‑ United States Forest Service

�  Public Easements may also be reserved to and from communities, airports, docks, marine coastline, groups of private holdings sufficient in number to constitute public use, and government facilities.  Also, public easements may be reserved for power lines and navigation sites.  A few public easements are limited to federal use or licensing.


�  The authorities for reserving public easements are the Alaska Native Claims Settlement Act, 43 U.S.C. 1616(b) and 43 Code of Federal Regulation (CFR) 2650.4-7.


�  The determination on whether the land being accessed is isolated was made prior to conveyance of the land to the Native corporation.  However, we will review and may change the isolated tract determination when the pattern of land ownership has changed.


�  Proposed public easements are easement that did not exist on the ground or used at the time of conveyance.


�  The regulations state that we will not reserve public easements that are duplicative of one another.  The determination of duplicative was made prior to conveyance.


�  All information received will be made available to the public in our administrative record and/or pursuant to the Freedom of Information request.  If you object to disclosure of your name and/or home address, you request to have your name and/or home address withheld from public release will be honored to the extent permissible by law.


�  We will not issue the Release of Interest prior to an IBLA ruling on the appeal.
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